Within the past five years the motor vehicle for hire has developed from insignificance to a formidable position in our transportation system. Mlotor busses, for years confined to short-haul traffic wholly within large cities, now swarm the inter-city and inter-state highways of the country, operating upon regular schedules throughout the year. ' The motor truck has revolutionized short-haul shipping and terminal operations.-So long as the motor vehicle was employed chiefly for private ' The following table summarizes bus operation, as of January 1, 1926; by January 1, 1927 these numbers will be increased about 3 1!,.5 if the same annual rate of increase is maintained for 1926 which obtained for
1925.
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use, it presented no grave problem of regulation. The cities and states could feel that their duty had been fulfilled by the enactment of safety regulations, traffic rules, speed laws, or laws to protect the highway from abuse. But when the motor vehicle suddenly developed on a huge scale into a public carrier, such regulations became wholly inadequate, and the legislatures were not slow to respond to the need for a different type of regulation-a regulation not simply of the physical operation but of the business now "affected with a public interest." 3 The motor carrier 4 presented to the legislatures at least three kinds of regulatory problems, all requiring for their solution some limitation upon those seeking entrance into this field of carriage. The first problem was to protect the costly public highways from over-use by hordes of competing motor carriers employing giant vehicles, and to render the highways less hazardous for pedestrians and riders. The then existing motor vehicle laws regulating physical operation were generally inadequate. The second problem and one more difficult, complicated as it was with economic implications, arose out of the vigorous competition between these new carriers, with their relatively small investment, and the established steam and electric railways. 0 Passenger revenues on short-haul traffic had in Railroad Terminals (1924) 116 ANNALs OF THE AmER. ACAD. OF POLITIcAL AND SoCIAL SCIENCE, 87; see also infra note 93.
3 During the past three years 25 states have brought carriers under state regulation by special enactments or greatly changed their existing laws.
1923: California, Maine, Michigan, Montana, Ohio, Oklahoma, Rhode Island, Virginia; 1925: Indiana, Iowa, Kansas, Massachusetts, Minnesota, Nevada, North Carolina, North Dakota, Oregon, South Dakota, Vermont, Wisconsin, Wyoming; 1926: Louisiana, Mississippi, Kentucky, New Jersey.
4Although many statutes describe this class of carriers as "motor vehicles for hire" or "auto transportation companies," the term "motor carrier" seems preferable and is common in recent enactments. See Iowa Acts 1925, c. 5; Kan. Laws 1925, c. 206 , § 1 (b); Okla. Laws 1923, c. 113 , § 1 (b); S. D. Laws 1925, c. 224 . See also Ill. Commerce Comm. Gen Order 116, rule 1. 5 Most states have been forced to impose restrictions upon weight, width, number of trailers, etc.; such restrictions upon excessively large or heavy vehicles are usually to be found in the highway statutes, often administered by a highway commission or its equivalent. E.g. Me. Laws 1921, c. 211, § 25, c. 187, c. 211, § § 16, 17, 18, 20; W. Va. Code Ann. (Barnes, 1923) c. 43, § 12. The lengthy preamble to Nev. Laws 1925, c. 161 , states that the operation of heavy motor vehicles "is known to rapidly destroy the said roads and improved highways so as to increase the cost of maintenance ."; similar declarations appear, in one form o'r another, in other statutes.
In reversing an order of the Illinois Commerce Commission, granting a certificate to a bus line which was in competition with rail carriers, Mr. Justice Thompson made the following extreme comment: the motor carrier entered the field on a big scale; more and more local trains were abandoned. 7 The electric railways suffered even more than the steam; thousands of miles of track were abandoned; passenger receipts fell one-third. 8 The third problem was closely related to the second: the cut-throat competition between motor carriers themselves, fatal to the public "The savings of hundreds of thousands of investors have been massed to build our great network of railroads, and these transportation systems are entitled to protection from irresponsible competition. If shoestring transportation companies, with no money invested in right of way and no reserve capital . . . are permitted to drop in here and there and take the cream of the transportation business from the permanent transportation systems, disastrous results are inevitable." Choate v. Commerce Comm., 309 IMI. 248, 256, 141 N. E. 12, 15 (1923) .
And in Re Application of McClain (1924) Ohio Pub. Util. Comm. tDoclet No. 3234, the Ohio commission made the following interesting comment:
"Counsel for the applicants contend that as the present Norfolk & Western Railway superseded the canal, which, in turn, had superseded the stage coach, and, as to passenger traffic and local parcel freight, had been -superseded between Chillicothe and Columbus by the traction line, the public automobile is here as the successor of the electric railway . . . we are keenly aware of edsting conditions in the transportation field and believe that the law here involved has as much purpose of conserving edsting transportation facilities as of stabilizing the new service."
7 In 1920 class I steam carriers produced a total of 46,848,688,000 passenger miles; in 1925 this had shrunk to 35, 963, 862, 000 . In 1920 the railroads carried 1,269,912,000 passengers; in 1925 the figure was 8S6,650,000, the lowest passenger carriage since 1908 . need for efficient permanent service. It is our purpose to digcuss the efforts of the states, through legislature, commission and court, to meet these latter-day problems of regulation.
With few exceptions, comprehensive regulation of motor carriers begins with a grant of power to the existing public utility commission, either by a special act applicable alone to motor carriers, by a statute specifically placing the new kind of public utility under the general public utility act, or by construction of existing provisions to include them. Where commission regulation has been adopted, it has been coupled with the requirement that before motor carriers may begin operation, they must obtain from the commission a certificate or permit, evidencing the commission's opinion that the "public convenience and necessity" require such operation. 9 This has been the legal device which the legislatures and their agents, the commissions, have employed in their efforts to control the economic situation produced by the rise of the motor carrier. In our discussion it will only be necessary, therefore, to treat of certificates of convenience and necessity.
HISTORY AND NATURE OF CERTIFICATES
The formula of "public convenience and necessity" is by no means a new one. For many years the phrase-or its alternative, "'common convenience and necessity"-ran through the highway construction statutes. A state statute would impose a duty to build highways in certain localities, if in the judgment of those in authority such construction was required by "public 9 Ariz. Acts 1919, c. 130; Calif. Gen. Laws (Deering, 1923) § § 255, 262; Mass. Acts 1925, c. 280; Mich. Pub. Acts 1923, No. 209; Minn. Laws 1925, c. 185, § 5 (a) ; Miss. Laws 1926, c. 128, § § 1, 6; Mont. Laws 1923, c. 154, § 4; Nov. Laws 1925, c. 161, § 3; N. H. Laws 1919, c. 86, § 2; N. Y. Cons. Laws (Cahill, 1923) § § 614-87, 614-88; Okla. Laws 1923, c. 113, § 4; R. I. Gen. Laws 1923, § 3724; S. D. Laws 1925, c. 224 ; S. C. Acts 1925, No. 170; Utah Comp. Laws (1917) § 4818; Vt. Laws 1925, No. 74, § 2; Va. Acts 1924, c. 222; Wash. Laws 1921, c. 111, § 4; W. Va. Code (Barnes, 1925) c. 43, § 82; Wis. Stat. 1925, § 194.02 . The Arkansas commission's assumption of jurisdiction without such a statutory requirement has very recently been hold to be unjustified. Arkansas Railroad Comm. v. Independent Bus Lines, 285 S. W. 388 (Ark. 1926 ). Wyoming's commission also makes this requirement, relying upon Wyo. Laws 1915, c. 146, § 45 , although this section does not seem to sustain the jurisdiction. convenience and necessity"; the enforcement of the duty, that is, the application and construction of the phrase, was imposed upon the courts. 0 The test was also employed in the direct statutory regulation of public utilities which preceded the era of commission control. So, in Re Shelton Raflway," the statute regulating street railways denied such carriers the right to build their lines parallel to a steam or electric road unless a county court should return a finding that "public convenience and necessity required" the construction; in its opinion the court discusses the meaning of the phrase.
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Although common enough in state public utility legislation, until the Transportation Act, 1920, amending the Interstate Commerce Act, this expedient had apparently not been employed in the regulation of interstate commerce. By paragraphs 18, 19 and 20 of section 1 of that Act" 3 Congress required all carriers under the jurisdiction of the Act to secure such a certificate before extending their old lines or constructing new ones, or before acquiring or operating a railroad or extension; the same requirement was laid down before any carrier might abandon any part of its line.
The primary purpose of requiring motor carriers to secure certificates of convenience and necessity "is not regulation with a view to safety or to conservation of the highways, but the prohibition of competition. It determines not the manner of use, but the persons by whom the highways may be used.. [It] is designed primarily to promote good service by excluding unnecessary competing carriers." 14 It effects this purpose in at least two ways: first, by giving the commission the power to refuse to permit motor carrier operation in a given territory where the existing transportation facilities seem to meet the public need or convenience, or where the motor applicant seems for any reason unfit; second, it gives an authorized motor carrier a right of substance in which he will be protected, upon application to the conunission or the courts, against uncertified carriers seeking to compete with him.
The object of a certificate does not seem to be to grant a legal monopoly, nor is its effect in practice the same as a franchise monopoly; for, if the need for additional service justifies, it is the duty of the commission to grant additional certificates to other qualified applicants. The number of certificates in a certain field is limited only by the demands of public necessity and convenience. Some statutes or regulations specifically deny that a certificate is the grant of a monopoly. 1 5 The effect is certainly to regulate and restrict competition between carriers, by deciding which one or ones shall be allowed to operate, and then regulating their business while protecting them from the competition of the unauthorized.' l While the certified carrier benefits, this is said to be incidental to the purpose of insuring reliable, continuous and efficient service for the community., The prospect of a public utility seeking and being granted legal protection against competition is not a new one. It has been pointed out that such famous cases as the Charles River Bridge case 8 and the Binghampton Bridge case 9 are early instances.2
There has been some discussion in the cases as to the legal nature of a certificate of public convenience and necessity, but only after a considerable accretion of decisions has formed about the statutes can an authoritative definition be formulated. That the certificate, in the hands of one authorized to operate under it, is an interest of substance, a property right, seems clear.
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In case after case, the courts have granted injunctions to certificate holders against unauthorized operation along the same route by other motor carriers. Almost all the statutes provide means whereby the commissions may protect certificate holders by action against unauthorized operation.22 It is the opinion of the Utah Supreme Court that "such a certificate is in 's See Ill. Rev. Stat. (Cahill, 1923) c. lla, § 71; Mont. Laws 1923, c. 154, § 4 ; N. D. Laws 1925, c. 91, § 4; and see Vt. Gen. Laws (1917) § 5068, and in Re James, 132 Atl. 40 (Vt. 1926) . The Illinois provision seems utterly without meaning in view of such a case as Egyptian Transportation System v. Louisville & N. R. R., 321 Ill. 580, 152 N. E. 510 (1926) . the nature of a limited franchise, and authorizes the grantee in the certificate to operate a utility over the designated routes and likewise protects him against interference by the others unless authorized by the commission." ._, 3 The fact that the certificate is revokable for cause, after hearing, does not seem to change its character as a property right, since by the terms of the statutes the certificates are granted upon the condition that they may be revoked for certain causes or within the judgment of the commission.2 4 The privileges appertaining to such certificates, like the benefits granted by a franchise 5 have been held to be non-transferable, and personal to the grantee. "It has been the theory of the Public Utility Commission," said Mr. Justice Robinson in Estabrook v. Public Utilities Commission of Oldo,-G "that the motor transportation act was enacted for the purpose of promoting the public convenience and necessity and not for the purpose of creating a property light in any particular route in the recipient of any such certificate; that whatever personal advantage inures to such recipient is an incident to the carrying out of the purpose of serving the public convenience and necessity, but is not an object of the act; that the certificate is personal in character, and does not pass by assignment, succession, descent, or by any other process, from the recipient to any one else." 2 7
Many statutes provide, however, that a certificate may be transferred, if the commission gives its approval.25
In the meager light which the courts have shed upon the legal 23See Public Utility Comm. v. Garviloch, 54 Utah, 406, 414, 181 Pac. 272, 275 (1919) . See also Re Yaldma-Northern Stages, Inc., Pub. Util. Rep. 1925 C. 220 (Wash. 1925 where it was said that a certificate is subject to the protection granted property by the due process of law clause. In Kansas a purchaser or assignee seems to have a right to the privileges of the certificate purchased regardless of commission approval. Kan. Laws 1925, c. 206, § 4 . In Michigan there can be no assignment of permits. Mich. Pub. Acts 1923, No. 209 , § 1. In Ohio the personal representative of a deceased certificate holder succeeds to his ancestor's rights thereunder, out in cases of other transfers, or continuation by surviving partners, the transfer must be approved. 1 Ohio Code (Page, 1926) 614-87a. position of the certificate of convenience and necessity, it seems to be revealed as sui generis, standing somewhere between a franchise on the one extreme, and a mere license on the other. It is well established that a franchise or consent granted to a corporation, when accepted or acted upon, becomes property of which it is said the grantee cannot be "deprived without due process of law and without compensation." In Colonial Motor Coach Corporation v. City of Oswego, 29 the common council, by ordinance, granted a "consent" to the plaintiff motor bus company to operate an inter-city route through the city. The company then applied to the public service commission for a certificate, but a decision upon the application had not been made when the council withdrew the "consent." The court granted the plaintiff's motion continuing an injunction pendente lite, and held that the "consent," acted upon by the company, constituted a franchise and a contract which the council could not constitutionhlly revoke. The court brushed aside the argument that "consent" to operate the bus route and a franchise are different things, saying, "To my mind it is not necessary to draw any finespun distinctions between a franchise and a consent, or to decide whether the ordinance . . . was technically one or the other. That resolution conferred a privilege upon the plaintiff to operate its busses over the streets named, without which it would have been unlawful for the plaintiff to so do." 30 Presumably this court would have regarded the revocation of a certificate of convenience in a similar light. 3 1 Contrasted with the care with which the holder of a franchise must be handled, so long as he is complying with its terms and fulfilling his obligations, is the uncertain tenure of a licensee. The holder of a city license to operate a motor vehicle may have his license revoked at will, and without a hearing.
32
In Burgess v. Brockton 33 the court said, "The petitioners have been licensed to transport passengers for hire. Their investment is not by its nature so irrevocably devoted to that service as is that of the street railway," and accordingly the license was treated as a mere privilege or permission, and was revoked when its exercise adversely affected the city's street railway system.
Somewhere between these two extremes of an inviolable right and a mere permission, stands the certificate of convenience and necessity. It seems safe to prophecy that as the bus companies become more and more stable, their investment greater,-their service more regular and their good will highly important, certificates will come to be treated in most respects as rights of substance, subject to full protection as property, and revohable only by the strict terms of their issuance. The decisions certainly indicate a rapid trend in that direction. 2 5
THE ISSUANCE OF CERTIFICATES
The requirement of a certificate from the commission as a condition precedent to operation as a motor carrier is usually to be found in the statute which vests jurisdiction over such carriers in the commission. Such statutes not infrequently prescribe the form of application which must be made to the commission, and require a hearing to be had thereon after notice has been given to interested parties, who may intervene.-" Some general public utility acts require all enterprises under the act to secure such certificates before beginning operation, or before extensions are made; hence where motor carriers have been brought under commission regulation by legislative re-definition, or by commission construction of the terms "common carrier" and "public utility," certificates have been required of them.31 Recently the Arkansas commission assumed jurisdiction of motor carriers under the general language "common carrier," and required certificates of convenience before operation, although the public utilities act under which it proceeded lays down no such requirement for any public utilities. 38 The Supreme Court has just held, however, that the statute does not sustain this assumption of jurisdiction.3 9 It is of the essence of a certificate of public convenience and necessity that its issuance lies within the discretion of a commission. A statute which requires the issuance of a "permit" as a matter of right, if the operator complies with certain defined conditions, is not the kind of certificate we have here under consideration. The permits required in Oregon and Idaho seem to be of this variety. 40 The model uniform statute, prepared in 1923 by the motor vehicle committee of the National Association of Railroad and Utilities Commissioners, made provision for such "permit" to a limited class of operators, those not on a regular schedule between fixed termini.
41 Some such scheme is employed in a few states, either by statute or by commission regulation,' 4 and the proposed federal regulatory measure adopted the classification method for interstate carriers. 43 The general rule is, however, that all carriers which are regulated at all, are required to obtain the same authorization; not a mere registration, but a certificate that public convenience and necessity require the operation.
CLASSES OF CARRIERS OF WHOM CERTIFICATES ARE REQUIRED
To what kinds of motor carriers does the requirement extend? Upon this question there is great diversity in the statutes, the ,differences turning principally upon four factors: (1) the uses to which the carrier is put; (2) whether carriage is regular and between fixed termini, or irregular; (3) whether the operation is as a common carrier or a private carrier; (4) the geographical extent of operation.
(1) Exemptions from the operation of acts requiring certificates are frequently extended on the basis of the use to which the carrier puts his facilities. Such exemption sometimes extends to all freight carriers, as in New York and Massachusetts; -4 other common exemptions include taxi-cabs," hotel and sightseeing busses,," school and church bussesI T and carriers transporting agricultural or dairy products to market from the point of production. As of Jan. 1, 1926, there were 2,520 busses operating in these two classifi-.cations. Loomis, op. cit. supra note 1, at 71. It is estimated that 500,000 students daily use motor carriers in regular school service. See Covert, Schools Sp02d $10,000,000 (2) The regulation of motor carriers that do not operate over a regular route and between fixed termini presents serious difficulties of administration to the commissions." Accordingly, many statutes exclude them from the regulation through certificates imposed upon regular operators, either by limiting the application of the statute to such regular operators, or by requiring certificates of convenience and necessity of regular operators and some different form of authorization for irregular operators. 51 (Calif. 1926) .
But some of the exemptions have been held arbitrary. See State v. Crosson, 33 Idaho, 140, 190 Pac. 922 (1923) ; Franchise Motor Freight Ass'n v. Seavey, 235 Pac. 1000 (Calif. 1925) .
60 "The original auto transportation acts in several states undertook the regulation of companies operating between fixed termini or over a regular route only. Practical experience has disclosed that freight trucks and forhire passenger cars, maintaining stands in the various cities and towns, are operating over the routes covered by the certificates of convenience and necessity issued to the auto transportation companies and are keenly competitive therewith. The major portion of the service performed by these concerns consists of freight tranfer business and passenger taxicab operations in the various towns and cities; but, when opportunity presents itself, these companies transport persons and property between towns, cities and localities over routes covered by certificates of convenience and necessity. These independent operators do not come within the purview of most of the regulatory acts. . . . They escape all regulation. . . . They frequently engage in cut-throat competition with each other and with certificate holders to their own detriment and to the injury of regular certified operators and ultimately to the detriment of public service." '5 NAjr'l, Ass'N OF R. R. AND UTILITIES COMMISSIONERS, supra note 41, at 164. Not the least difficult task in administering motor carrier laws lies in the interpretation of these terms "regular routes" and "fixed termini" A typical instance is People v. Car,. ' The defendants operated taxi-cabs from the railroad station at Muskegon, and solicited passengers to go to Hart, a neighboring city. On the return trip they would transport anyone who wished to go from Hart to Muskegon. Ordinarily a taxi-cab does not operate over a regular route and between fixed termini." In the opinion of the court there was nothing illegal in the defendants' operating frequently between the two cities, upon the request of patrons; they "could not, however, establish a service between Hart and Muskegon, or elsewhere, under schedule, or even intermittent, for the purpose of rendering a general auto bus service to the public, in competition with the auto bus service under state regulation, without a permit to do so from the Commission." r Upon a consideration of the facts it appeared that defendants were actually operating regularly, hence illegally.
(3) Whether existing statutes and commission orders require certificates of convenience and necessity of pdi-iatc carriers, that is, those who do not offer their services to the public at large indiscriminately to the limit of their capacity, presents a d;fficult question, not only of administration but also of constitutional law. A company serving all comers must first secure a certificate and be subject to commission regulation. If another company performing identical service over the same route, but as a "private" carrier under special contract with one or more patrons, may operate without such certificate, and in unregulated competition with such certified carriers, a real strain is put upon the entire regulatory scheme. The same considerations which led the legislatures to require certificates of common carriers apply with almost equal force to private carriers for 1 ire: there is the same injury to the highway due to over-crowding, the same hazard to pedestrian and riding public, the same destructioli of sound and continuous service through unrestricted competition.
Accordingly, many state statutes have employed 53 231 Mich. 246, 206 N. W. 948 (1925) . 55 People v. Carr, supra note 53, at 249, 206 N. W. at 949. 56 "Upon principle, however, we perceive no reason why the rule should not apply with equal force to the case of a private carrier who proposes to, use the street as a place of private business or as a chief instrumentality thereof. The rule does not rest upon the circumstance alone that the carrier is engaged in operating a public utility and that his busines is therefore affected with a public interest, but it rests equally upon the circumstance that he is using the public highways as the chief instrumentality of a private businezs conducted for private gain. In other words, he is enjoying a special privilege in the highways which are constructed language broad enough to include private carriers within their requirements of certificates," and some of the commissions have construed the statutory language to include such carriers. The Michigan commission, for example, made such a construction, and a private carrier sought and was granted an injunction against the commission, restraining it from enforcing the Act (which included a provision requiring certificates of convenience) against the complainant. Upon appeal, the Supreme Court of the United States, in Public Utilities Commission v. Duke," affirmed the decree of the lower court, and held invalid that section of the act which declared all motor carriers for hire to be common carriers, subject to common carrier regulation. The court did not hold, however, that a state could not constitutionally require certificates of convenience of private carriers, although at least one state court subsequently so misconstrued the decision. 9 The holding of the court is summed up in the following statement:
"It is beyond the power of the state by legislative fiat to convert property used exclusively in the business of a private carrier into a public utility or to make the owner a public carrier, for that would be taking property for public use withand maintained at public expense and designated for the common use of all." Frost v. Railroad Comm. of California, 240 Pac. 26, 29 (Calif. 1926) . Page, 1926) applies the Act to "common carriers for hire, under private contract or for the public in, general" but not to "private contract carriers." Section 614-2 defines the latter as motor vehicles "under private contract but not as common carriers" to which carriers alone the Act as a whole applies. The same section defines "motor transportation companies" as motors operating "under private contract or for the public in general . . " as common carriers. The Act of 1923 was construed in Hissem v. Guran, 112 Ohio St. 59, 146 N. E. 808 (1925) to exclude private carriers upon the authority of Michigan Pub. Util. Comm. v. Duke, 266"U. S. 570, 45 Sup. Ct. 191 (1925) . Hence the Act was amended in 1925 by inserting "under private contract" as a clause of exclusion.
5s Supra note 57.
59 Hissem v. Guran, supra note 57. out just compensation, which no state can do consistently with the due process of law clause of the 14th Amendment." c" But the court did not hold that requiring a certificate of convenience of a private carrier violated the due process of law clause. Nor can it be said that requiring such a certificate as a condition precedent to the operation of a private carrier "convert [s] property used exclusively in the business of private carrier into a public utility or . make[s] the owner a public carrier," a legislative metamorphosis which the court did hold violated the due process clause.
The California commission had likewise required certificates of private carriers; an appeal from the commission's order was presented to the California Supreme Court after the decision in the Duke case. This court upheld the commission, but in the opinion wandered afield from the points necessarily raised by the appeal.01 Mr. Chief Justice Meyers stated that the same obligations which could constitutionally be imposed upon common carriers, might be imposed upon private carriers for hire. "Upon principle," he continued, "we perceive no reason why the rule should not apply with equal force to the case of a private carrier. . . . The rule does not rest upon the circumstance alone that the carrier is engaged in operating a public utility and that his business is therefore affected with a public interest, but it rests equally upon the circumstance that he is using the public highways as the chief instrumentality of a private business conducted for private gain. In other words he is enjoying a special privilege in the highways which are constructed and maintained at public expense and designated for the common use of all." Although the commission's order could have been affirmed without treading upon such uncertain ground, the court said that the state could require that all carriers using the highways for business purposes should be subject to all common carrier duties and regulations. 62The California court sought to distinguish the Duke case on the ground that the contracts had been entered into before the enactment of the legiclation in question, so that subsequent regulatory legislation impaired thoZe contracts, whereas in the Frost case the legislation was in effect when the contracts were made. There is nothing in the Dulze opinion to sustain this distinction.
States Supreme Court, in its most recent pronouncement in this field, reversed the California judgment. The court condemned the assumption of the California court that a private carrier can, as a condition of operation upon the highways, be required to submit to common carrier obligations, and stated that this is simply one way of converting a private carrier into a common carrier by legislative command, a result forbidden by the due process clause. But the court did not hold that the states may not require certificates of private carriers. "The case presented," wrote Mr. Justice Sutherland, for the majority, "is not that of a private carrier, who, in order to have the privilege of using the highways is required merely to secure a certificate of public convenience and become subject to regulations appropriate to that kind of carrier, but it is that of a private carrier, who, . . . must submit to the condition of becoming a common carrier. . . ." There is here no holding that private carriers may not be constitutionally certified, without violence to the Constitution; in fact, the inference is to the contrary. 4 The holding is simply that private carriers may not be so regulated, whatever the means, as to convert them from private into common carriers, subject to all those common law and statutory obligations of continuity and equality of service, etc., to which common carriers must submit.
(4) The geographical extent of a carrier's operations has been made a basis for exemption or inclusion in the class from which a certificate is exacted. For example, the statutes in some states do not require those motor carriers to obtain a certificate whose operation is wholly within a city, or between contiguous cities; 6 5 hence only inter-city operators must pass the "public convenience and necessity" test. Even in states 64 The opinion of the dissenting judges is explicit upon the point. 65This provision is found in Calif. (Mich. 1926). in which all motor carriers, regardless of the region in which they operate, must obtain certificates, municipalities often have wide powers of regulation over such matters as speed, equipment, routes and the like. In some states as in ]Iassachusetts and New York the consent of the municipalities through which an operator proceeds is a condition precedent to the issuance of a certificate for the entire route by the commission.
In the absence of federal regulation of motor carriers operating in interstate commerce, the states for years sought to exercise some measure of control over such carriers, yet without violation of the commerce clause. It was generally believed by the commissions that with Congress "silent," ,7 the states might require certificates of interstate carriers to safeguard their highways and particularly to prevent the wrecking of intea-and interstate motor carriage alike by cut-throat competition. In requiring certificates of such carriers, and imposing other regulations, the commissions and the courts supporting them relied upon a line of Supreme Court decisions approving the imposition upon interstate motor carriers of state license taxes, drivers' licenses, and registration for service of processPcs But in two recent decisions the United States Supreme Court has held that the denial by a state of certificates of convenience and necessity to exclusively interstate carriers is an undue and unreasonable burden upon interstate commerce."3 Such certificates are not in the nature of "police" regulations, but prohibit or limit the right to operate in interstate commerce, and such result the states are powerless to effect, under the commerce clause, despite the "silence" of Congress. In the previously decided Dz.lec case the commerce clause was also involved, but the court did not pass directly upon the constitutionality of state certification of an interstate carrier.
These decisions at once produced no end of confusion. 7 0 A movement for a federal statute was at once set on foot, and a legislative proposal to meet the situation was drafted and introduced into Congress. 7 1 Extended hearings were held on this bill during the last session of Congress. Under its provisigns, certificates of convenience are required of all interstate motor common carriers. Jurisdiction to grant or deny certificates is vested jointly in the commissions of the states through which the carrier proposes to operate. It seems not unlikely that legislation patterned in general along the lines of this bill will be enacted within the next few sessions of Congress. Meanwhile the states may require interstate operators carrying intrastate as well as interstate passengers, to obtain certificates covering the operation within the state, so long as such requirement does not result in unreasonably burdening the interstate carriage.2
CONSIDERATIONS FOR COMMISSIONS IN THE ISSUANCE OF CERTIFICATES
When a motor carrier makes application to a commission for authority to operite, the commission must pass upon a difficult question, and one predicated upon an economic problem: does the public necessity and convenience require the commission to authorize this additional transportation service? Applying this indefinite test to a complex set of facts calls for the exercise of administrative and business judgment of the highest order.
In many states, when motor carriers were first subjected to c6mmi~sion regulation, the legislatures lightened their initial burden by providing that carriers operating in good faith on 71 The bill, known as S. 1734, was drafted by a special committee of the National Ass'n of Ry. and Utilities Commissioners, headed by John E. Benton, its general solicitor, and modified in conferences with the interests represented by the Nat'l Automobile Chamber of Commerce, the Bus Division of the American Automobile Ass'n, the American Electric Ry Ass'n, the Ass'n of Ry. Executives and the American Short Line Ry. Ass'n. The details of this important proposal may be found in (1926) a certain date, generally prior to or at the date of the passage of the motor regulation statute, upon filing an application and proving affirmatively such operation, were entitled to certificates as a matter of right. 3 The basis for such a provision, called a "grand-father clause," is simply one of fairness-that a man who has developed a useful business should not have it suddenly taken from him; and the notion that if a carrier has been operating successfully, it is at least prhna fcie evidence that the public necessity and convenience require him to continue.
The classification made between prior and subsequent bus lines has been upheld as constitutional under the equal protection clause. 74 The provision has been said to be a legislative determination that the public convenience and necessity did not require a curtailment of existing service, but only a regulation and limitation of future service. Some statutes do not, however, make such a provision. They are not for this reason unconstitutional."s
The certificates issued as a matter of right confer no superior rights; their holders are subject to the same obligations as other certificate holders. The right of operation granted by them is limited to the existing route.
0 Any change in route or addition to service must be obtained through the usual procedure. T It has been held that the right to a "grand-father clause" certificate is personal in nature to the extent of being issuable alone to the identical individual operating in good faith on the date set by the legislature. It is not issuable to a partnership or corporation formed by the original operator.
7 But the courts Statutes frequently provide that no certificate shall be granted by the commission until certain conditions have been met, such as the filing of indemnity bonds or insurance, incorporation of the carrier, the consent of the municipalities upon the route, and like conditions. 8 0 Of course, until such conditions have been met, no valid certificate can be issued.," Assuming, however, that an application for a certificate is filed with a commission; that all preliminary conditions have been satisfied; and that the applicant is not entitled to a certificate as a matter of right, by what standard is the commission to determine whether the public convenience and necessity will 79 They have said that the reasoning behind allowing existing carriers to operate was that existing service did not crowd the roads and could be maintained without injury to the public or the carrier. It makes no difference to the public if the individual operating takes on new associates. Besides, if the certificate were granted it would be impossible to prevent the individual from forming indirect associations to effect his purpose. be best served by granting or denying the applicationT-2 Is the public interest served by competition between the new agency and the old regime-the rail carriers by steam or electricity? Is it in the public interest to allow competition between motor carriers? Is the "public," whose convenience and needs are in question, the individuals immediately concerned along the proposed route, or is the public at large meant? When is additional transportation a "convenience" ? Is it a "necessity" when other agencies are available? These and similar problems have been perplexing the commissions and reviewing courts.
Whether competition between public carriers best serves the public need for continuous, efficient and economical transportation, is at bottom a question of public policy; it is appropriate that the legislature formulate that policy in the motor carrier 82The vital meaning of the phrase "public convenience and necessity" must, of course, be sought in concrete applications of the test by courts and commissions. The following effort at definition, from Wabash fly. v. Commerce Comm., 309 Ill. 412, 418, 141 N. E. 212, 214 (1923) is, however, not without interest:
"When the statute requires a certificate of public convenience and necessity as a prerequisite to the construction or extension of any public utility, the word 'necessity' is not used in its lexicographical sense of lindizpensably requisite.' If it were, no certificate of public convenience and necessity could ever be granted. The first telephone was not a public necessity under such a definition, nor was the first electric light. Even the construction of a waterworks system in a village is seldom necessary though highly desirable. However, any improvement which is highly important to the public convenience and desirable for the public welfare may ba regarded as necessary. If it is of sufficient importance to warrant the expense of making it, it is a public necessity. The word connotes different degrees of necessity. It sometimes means indispensable; at others needful, requisite or conducive. It is relative rather than absolute. No definition can be given that would fit all statutes. The meaning must be ascertained by reference to the context and to the objects and purposes of the statute in which it is found. (Wiconsn Telcphone Co. v. Railroad Corn. 162 Wis. 383 .) The Commerce Commission has a right to, and should, look to the future as well as to the present situation. Public utilities are expected to provide for the public necessities not only to-day but to anticipate for all future developments reasonably to b2 foreseen. The necessity to be provided for is not only the existing urgent need but the need to be expected in the future, so far as it may be anticipated from the development of the community, the growth of industry, the increase in wealth and population and all the elements to be expected in the progress of a community."
See also the famous discussion of the constitutional phrase "ncessary and proper" by Chief Justice Marshall in McCulloch v. Maryland, 4 W.hcat.
316, 413 (U. S. 1819).
statutes. 83 In some of the more recent statutes such formulation has been explicit and in considerable detail;84 in other states the commission or reviewing courts have been able to spell out what policy was intended by the legislature by a construction of the whole public utility act; in others, the legislatures have thrown the commissions upon their own responsibility.
A reading of these statutes is enough to convince one that the day when vigorous competition between public utilities was thought to further the public interest has gone. For example, in the North Dakota Motor Carrier Act of 1925 it is provided that in passing upon an application for a certificate the "Commission shall give reasonable consideration to the transportation service being furnished or that could be furnished by any railroad, and the effect which such proposed transportation service may have upon other forms of transportation service which are essential and indispensable to the communities to be affected by such proposed transportation service, or that might be affected thereby, and to the traffic already existing upon the route proposed to be traveled. . The Commission shall avoid as far as possible, consistent with the public interest, the duplication of transportation service." Similar, though more concise directions, requiring the commissions to consider all existing transportation services in deliberating upon an application, are to be found in the statutes of Kansas, Ohio, South Dakota, Wyoming, Kentucky, Colorado and West Virginia." The Virginia statute, on the other hand, denies the commission the right to refuse a certificate to class A carriers simply because of "the existence of a railroad or other motor vehicle carriers in the territory sought to be served," although it may be considered as "a good cause for limiting the number of vehicles which S4 See infra notes 85-90. 85 The Illinois statute contains no specific legislative declaration upon this matter, unless it be the statement in § 55 that "no certificate . . . shall be construed as granting a monopoly or an exclusive . . . franchise." In setting aside an order granting a certificate to a bus line competing with a street railway, the Illinois Supreme Court said:
"It is not the policy of the Public Utilities Act to promote competition between common carriers as a means of providing service to the public. The policy established by that act is that, through regulation of an established carrier occupying a given field and protecting it from competition it may be able to serve the public more efficiently and at a more reasonable rate than would be the case if other competing lines were authorized to serve the public in the same territory." West Suburban Transportation Co. v. Chicago & W. T. Ry., 309 Ill. 87, 91, 140 N. E. 56, 58 (1923) .
86 Kan. Laws 1925, c. 206, § 4; 1 Ohio Code (Page, 1926) § 614-87; S. D. Laws 1925, c. 224, § 3; Wyo. Comp. Stat. (1920) § 5497; Ky. Act of March 5, 1926, § 4; Colo. Ann. Stat. (Courtright's Mill's, 1924 ) § 5933i (a); W. Va. Ann. Code (Barnes, 1925) c. 43, § 82. such applicant may operate on the route." As to class B carriers, the commission may not consider other transportation agencies in the territory in any manner.6 7 And if an applicant otherwise meets the standards of public good laid down by the law, the Wisconsin commission must issue a certificate to him, "regardless of any other service furnished." 88 A similar provision is in the South Carolina Act of 1925.80 In both Montana and North Dakota the commission is to give full consideration to other transportation agencies, but a cautionary word that a certificate is not to be deemed to establish a monopoly has been inserted by legislatures who have behind them a tradition which favors competition and frowns upon exclusive grants to public utilities."
The decisions of the commissions and courts seem, on the whole, consistent with such enactments, and in truth, with the theory of all latter-day public utility regulation. Commissions generally have sought to avoid duplication of service, with its consequent economic waste; their first inquiry, even when not so required by the statute under which they act, has been: is the transportation service now rendered in the territory sought to be served by this new motor carrier adequate to the needs of that territory? If it is adequate, they have decided against permitting a competitor to enter the field, with resulting duplication and impairment of the existing agency's ability to render satisfactory service at a low rate.
0 ' In considering whether the service is adequate they have taken into consideration all forms 87 Va. Acts 1924, c. 222, § 3. 88 Wis. Stat. 1925, § 194 .02. S9 S. C. Acts 1925, No. 170, § 4. 99 Mont. Laws 1923, c. 154, § 4; N. D. Laws 1925, c. 91, § § 4, 5 , S. 9' The following illustrative decisions of commissions throughout the country contain discussions upon this point: Re Automobile Traffic, Pub. Util. Rep. 1915 C 945, 952, 953 (Ariz. 1915 Rep. 1924 B 420, 425 (Wash. 1924 of transportation, including steam and electric railway and other motor carriers .
2 Such a view seems sound, particularly in the light of recent salutary efforts to co-ordinate motor and rail transportation into a unit, with each facility rendering the service most appropriate to it 3 But if existing service, whether by rail or motor, is shown to be inadequate and unsatisfactory, or even if the riding public shows a definite preference for motor over rail servicel' then the public convenience and necessity requires that the application be granted, even if the result is to cause great financial injury to existing and long-established carriers, whose plants represent Rep. 1926 D 161, 163 (Mass. 1926 . 94 In Re Troy Auto Car Company, Pub. Util. Rep. 1917 Rep. A 700, 704 (N. Y. 1926 ) the commission said: "It would seem, furthermore, that the number of cars operated by the traction company in the competitive district is sufficient to carry the traffic, and it would seem a priori that the street car operation on a headway varying from five minutes to less than two minutes would invite passengers away from automobile transportation on a headway of fifteen minutes. . . . In spite of this theoretical consideration, the fact confronts us that during fifteen months' operation of the stage route its buses carried 770,852 passengers. This is an absolute demonstration that many people of the neighborhood concerned regard the stage route as a superior convenience."
See also Petition of Gray, Pub. Util. Rep. 1916 Rep. A 33 (N. Y. 1915 seems unsound. There the commission had found that a certain territory required frequent service, and that this the rail carriers had not been furnishing. There was evidence that the only economical way in which the required service could be rendered was by motor bus, and that the railroad was not operating busses. The commission accordingly grants d a eti~er.,' to a reputable bus company. The Supreme Court set this order aside, holding that (p. 588) "it is the established policy of the law in this State that a public utility be allowed to earn a fair return on its investments. It is therefore not only unjust but poor economy to grant to a much les responsible utility company the right to compete for the business of carrying passengers by paralleling its line unless it appears that the necezzary service cannot be furnished by such railroad." In other words, even where service by rail is inadequate, and there is need for motor carriers, independent bus lines must not enter, if the railroads wih to opcrate bTi themselves. The view generally held, however, is that expressed by the SuperiorCourt of Pennsylvania, in Pottsville Union Traction Co. v. Public Service Comm., 67 Pa. Super. Ct. 301, 304 (1917) where the court said: "The primary object of the public service laws is not to establish a monopoly or guarantee the security of investment in public service corporations, but first and at all time in the just exercise of its powers to serve the interests of the public."
And in Re Colorado Motor Way, Inc., Pub. Util. Rep. 1924 A 50, 61 (Colo. 1923 ) the Colorado Commission said:
"It would seem to be time for railroad companies to understand that the state does not guarantee a satisfactory return upon utility investments, A different problem arises when two or more motor carriers apply for a single territory, where it is clear that one certificate should be issued. The question becomes not one of determining the effect of competition, but of deciding which applicant is more likely to render the better service. The financial ability of the applicants must be considered, under some statutes, and even without such a provision the experience and reliability of the operators will be considered. 98 Very recently the existing rail carriers have gone into the motor carrier business upon a large scale, either directly or through subsidiaries ;9 the same weighing of advantages will take place when such a carrier seeks a certificate in competition with a motor company applicant. In
Re Wyoming Valley Auto-Bus Company,8 the Pennsylvania public service commission held that as between an independent bus line and a bus subsidiary, auxiliary to a street railway corporation, the latter would be preferred. The commission stated that the benefits of co-ordinated service available through the subsidiary, and its superior financial resources were important considerations. The Washington Department of Public Works and further that the automobile is here to stay and that it cannot be eliminated by any Utility Commission nor by any court or legislature; that It is a great industrial fact and must be met and treated as such."
See also Re Aldrich, supra at 390, where it was said: "This is a period of transition and to require those living at a distance from fixed railroad stations to journey to the stations and there await the arrival of trains, rather than to be allowed to take advantage of buses stopping at their front doors, merely because this would result in financial loss to the established carrier (the railroad), is not in keeping with ideas of progress."
See also Re Demoney, Pub. Util. Rep. 1920 C 402, 404; Re Railroad Broadhead, Pub. Util. Rep. 1924 E 222, 223 (Mont. 1924 ; Re Carver, Pub. Util. Rep. 1923 B 242, 247 (Colo. 1922 .
96The following cases which have been passed upon by the Ohio and Illinois commissions serve to illustrate the diversity of problems which confront the commissions throughout the country where more than one motor carrier applies for the same route: In re Application of Merryman (1924 97 For examples: The New England Transportation Co., a subsidiary of the New York, New Haven and Hartford Railroad, was operating 125 busses over nearly 800 miles on January 1, 1926; the Public Service Tranportation Co., a New Jersey electric railway, was operating over 800 busses over 90 routes; 51 steam railroads were using motor trucks to supplement their shipping service. Since the date of.tabulation, use of motor vehicles by railroads has been increasing at an amazingly rapid rate. The Baltimore and Ohio Railroad has, within the past few months, ceased to maintain a New York City terminal, and now transports its passengers to and from its Jersey City station by motor busses.
98 Pub. Util. Rep. 1925 D 332 (Pa. 1925 .
preferred a resort development company over an independent bus line, in granting a certificate to operate over a new road to the gate-way of the resort. This order the Supreme Court reversed, upon appeal, holding that the statute made it mandatory upon the commission to grant the certificate to the bus line, because it had been operating in the territory prior to the opening of the resort. 9 The task of the commissions in controlling the competitive situation has been made easier by common provisions authorizing them not simply to grant an application or deny it, but to grant the application in part only, or grant it upon conditions. This has given administrative flexibility to the commissions w,1ith-out which their work would be seriously hampered.
REVOCATION OR ALTERATION OF CERTIFICATES
All the recent enactments requiring certificates, and most of the commission regulations promulgated under general or special statutes, empower the commissions to revoke or alter certificates of public convenience and necessity. The grounds for revocation vary. In some states the commission can only revoke for a violation of orders or rules of the commission or those laid down by the regulatory statute. 10 Since the rules of the commission often cover the most minute details of operation, under such statutes a certificate may be revoked for such comparatively minor infractions as failure to stop at railroad crossings, 01 or failure to maintain an operating schedule for three days. 0 2 Where the causes for revocation are set out in the Act, it has been held that the commission is without power to revoke for other causes. 1 0 3
In other states, however, commissions have the same discretion in withdrawing certificates, even when action has been taken by the holder in reliance thereon, as they have in the granting of such certificates. The phrase commonly used in the Acts is "for good cause" or "for such other cause as the said Commission may deem sufficient." 104 The courts have sustained revocations when there is fraud or mistake in the issuance of certificates, and where service has been abandoned. 105 Most of the statutes providing for revocation protect the holder by requiring ample notice and opportunity to be heard before such revocation or alteration. 1 0 0 In some states an opportunity is given, after the close of the revocation hearing, to make the service satisfactory before the certificate is granted to See also abstract of Emerick Bus Line Co. v. Bellefonte Transportation Co., Pub. Util. Rep. 1920 E. 380 (Pa. 1919) .
It has been held that revocation is the exercise of a discretionary power, hence mandamus is not available. State v. State Road Comm., supra note 100. 105 Reynolds v. Alexandria Motor Bus Line, 126 S. E. 201 (Va. 1925 ) and see Calistoga Stage Line v. White Transportation Co., Pub. Util. Rep. (Calif. 1918) ; but cf. abstract of Re Swett, Pub. Util. Rep.
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C 637 (Calif. 1921).
The following decisions by the Ohio Public Utilities Commission upon problems of revocation in the motor carrier field illustrate many of the types of cases which commissions in the various states have now or will have presented to them for their administrative judgment: Re Youngstown v. Hogan (1924) may be reviewed in the courts; the statutes almost without exception so provide,"' and even where there is no such express provision, it has been held that the right exists.
'
The general constitutional principles which make access to the courts necessary for those aggrieved by administrative orders apply of course to commission orders denying or granting certificates to motor carriers.
1 10 In determining whether such an order of the commission should stand or be set aside, the various supreme courts have applied the same limitation upon their reviewing function as in cases involving other commission orders in other fields. Some courts inquire into the weight of the evidence."' The courts of other states reverse the order of the commission only if plainly unlawful or unsupported by evidence.2-In some situations some courts will go much fur-ther; in effect they regard the decision of the commission on such a question as the choice between applicants as final, and set it aside only in the rare case where there is no evidence at all to support the finding, where the procedural requirements imbedded in due process of law have not been observed, the plain provisiqns of the statute ignored, or the commission's discretion abused.11 3
ENFORCEMENT OF CERTIFICATES
The task of enforcing the legal situation which the issuance of certificates of convenience and necessity creates, is a dual one. First of all, the holder of a certificate must be required to comply with the conditions embodied within the certificate itself; the provisions of the public utility and other applicable statutes, and general commission regulations must be enforced against him. The second problem of enforcement is to prevent operation by non-holders, operators who properly come within the class from which certificates are demanded, but to whom such certificates have never been granted.
The statutes usually specifically provide for the certificate holder who violates the provisions of his certificate, the statutes, or the rulings of the commission. A penalty, either by fine, or both fine and imprisonment, is usual ;114 his certificate may be revoked;115 the commission is frequently specifically empowered to resort to injunction or mandamus to enforce its orders.11
The fact that the operator has already been prosecuted under the penalty provisions does not preclude use of other remedial means by the commission, the enforcement provisions being held cumulative, not exclusive. A more difficult problem of enforcement is presented by the motor carrier operating illegally without a certificate of convenience. Such an operator may be a carrier whose certificate has been revoked, but who continues to operate in spite of the commission's orders; he may be one who has never applied for a certificate, claiming that he is not within the classes of carriers covered by the Act. In either case, his violation of the law affects not only the commission, which is usually under a duty to enforce the law; the effect is more serious upon the authorized operator along the same route, or upon an established rail carrier, in whose interests on behalf of the public need for sound transportation, the legislature provided for the issuance of certificates.
While most of the statutes are explicit enough in authorizing the commission, through the courts, to prosecute or enjoin such illegal operators, only a few authorize such action by certified operators suffering damage by such illegal operation. But the courts have not been slow in granting such relief on the suit of those showing damage to their interests. Loss of revenue to a street railroad is held to be sufficient "special damage" to entitle it to injunctive relief against unauthorized operation.228 It is not necessary that the injured party first complain to the commission, empowered to enforce the law; he may at once seek relief in a court of appropriate jurisdiction. 110 The recognition of a property right which the law's remedies are inadequate to protect, but which equity is able to safeguard against interference, is one of the familiar aspects of the rapid development of the law in this new field.
